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AMERICAN SCHOOLS AND JAPANESE PUPILS. 

BY C. W. FULTON, UNITED STATES SENATOR FROM OREGON. 



The principal, if not the sole, cause that has led up to the 
exclusion of Japanese from the public schools of San Francisco 
provided for white children is the fact that those seeking admis- 
sion to these schools were very largely adults, who, because they 
were beginners, necessarily entered the primary grades and were 
in consequence brought into intimate association with the young 
white children of those grades. The serious objections to such 
a condition are manifest. Hence the Japanese were relegated to 
the schools originally designed and established for Chinese. It 
is not improbable that the authorities experienced less embarrass- 
ment in reaching a determination to exclude the Japanese from 
association with the whites in the public schools than they would 
have suffered had circumstances seemed to make it expedient for 
them to take similar action regarding any one of the European 
races; for it must be admitted that, while the Japanese in the 
aggregate, as a nation, are admired for their wonderful pluck, 
energy and marvellous progress of late years, the individual 
Japanese, as we see and know him on the Pacific Coast, is not 
a favorite with our people. It is the old anti-Chinese spirit re- 
vived, directed against the Japanese coolie class, and intensified 
by certain objectionable traits of character in the Japanese which 
are not found in the Chinaman. Still, were it not for the fact 
that adult Japanese largely flocked to the primary grades of the 
schools attended by white children, the order of exclusion would 
probably never have been demanded by any considerable num- 
ber of people. For over a quarter of a century Chinese children 
have attended the Oregon public schools, without protest on the 
part of any of our citizens to my knowledge. I am very certain, 
however, that should adult Chinamen or Japanese seek admis- 
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sion to tlie primary grades, very numerous and emphatic protests 
would be heard. I cannot believe the result would be otherwise 
in any community. 

In addition to adequate facilities provided for them in special 
schools in conjunction with Chinese, there are numerous private 
schools in every part of the country which the Japanese can at- 
tend, and there has never been any objection to admitting them 
to our colleges and universities. It must, therefore, be apparent 
that no really just cause for complaint exists. In truth, the 
action of the San Francisco authorities would be a matter of 
little moment or concern to the general public but for the pro- 
test of the Japanese Government. The issue between a few 
Japanese residents of California and the School Board of San 
Francisco was thereby elevated to the dignity of a grave inter- 
national question; and some are now so pessimistic as to pre- 
dict the possibility, even probability, of war as the outcome. 
Such a result is impossible and such predictions are absurd. 

The question will be taken up, considered and determined in 
that spirit of frankness and sincerity which the cordial relations 
existing between the two nations insure. The determination will 
be just and honorable to both. The United States Government 
will not seek to avoid any obligation it has actually assumed. 

Whatever misunderstanding exists is doubtless due to the ab- 
sence on the part of the Government of Japan of a clear compre- 
hension of our somewhat complex governmental system. It is 
probably not understood by them that the establishment and 
maintenance of our public schools, and the direction and control 
thereof, are matters committed to, and wholly within the juris- 
diction of, the local State governments, and that the Federal 
Government contributes nothing towards their support and is in 
no wise responsible for the manner in which they are conducted. 
The public school is an important element in the social life 
of every American community. The system is provided by the 
State, and each community establishes and maintains its own 
schools thereunder. Can the Federal Government, in the exer- 
cise of the treaty-making power which is vested in it exclusively, 
invade the, at least otherwise, exclusive power of a State to con- 
trol and regulate its school system? The question is one of 
great importance. I shall not attempt here to discuss it 
fully. Under our system, the States do not derive their 
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powers from the General Government. On the contrary, it is 
expressly stated in the Federal Constitution that all powers not 
therein delegated to the United States, or prohibited to the 
States, are reserved to the States respectively. The power to 
provide a system of education is not delegated to the General 
Government nor prohibited to the States. It would appear, 
therefore, to be one of the powers reserved to the latter. 

It is contended, however, that a public treaty is the supreme 
law of the land, and that, when any of its provisions conflict with 
a statute or constitution of a State, the stipulations of the treaty 
must prevail. That is true only on the assumption that the 
provisions of the treaty are such as the United States Government 
may, under the Constitution of the United States, authoritatively 
assent to. Can the Federal Government by treaty stipulations annul 
or modify State statutes that it could not by legislation consti- 
tutionally disturb? That it may do so in some cases must, I 
think, be conceded. For instance, it has been held to be within 
the power of the United States to remove by treaty the disability 
of aliens to inherit real estates within the several States. In 
Geofroy vs. Eiggs (133 U. S., 266), Mr. Justice Field said: 

" The treaty power, as expressed in the Constitution, is in terms 
unlimited, except by those restraints which are found in that instru- 
ment against the action of the Government or of its departments, and 
those arising from the nature of the Government itself and of that of 
the States. It does not extend so far as to authorize what the Consti- 
tution forbids, or a change in the character of the Government or in 
that of one of the States. But, with these exceptions, there is no limit 
to the questions which can be adjusted touching any matter which is 
properly the subject of negotiations with a foreign country." 

It has been held, however, that "an attempt on the part of 
the United States, by compact with a foreign Government, to 
qualify the right of suffrage in a State, prescribe the times and 
mode of elections or to restrain the power of taxation under State 
authority, would transcend the limits of the treaty-making power 
and be entirely void" (Pierce vs. State, 13 K H., 576). Will it 
be contended that the United States may, by treaty, confer on 
alien residents of a State the right to vote? Some States permit 
certain alien residents to exercise the elective franchise. Will 
it be contended that, under the "most-favored nation" clause, 
inserted in most treaties, all resident aliens in such States may 
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laAvfully demand that right? If, by treaty, the Federal Govern- 
ment may confer on alien parents the right to send their chil- 
dren to the public schools of a State, why may it not by the same 
instrument secure to the parents the right to vote at school 
elections? Why not secure to them the right to official position 
under the State governments ? Undoubtedly, by treaty, all rights 
necessary to the enjoyment of life and liberty, the acquisition, 
enjoyment and disposal of property may be guaranteed; but, 
clear 1 j', the police of the several States is not a subject-matter 
to which the treaty-making power extends. Hence, the power 
to conduct its schools in its own way, to prescribe the qualifica- 
tions necessary to admission thereto and to exclude all persons 
whose admittance would, in its judgment, prove detrimental to 
the public welfare, must, I think, be held to be a power vested 
exclusively in each of the States, respectively, and one which 
the Federal Government cannot, even by treaty, invade or annul. 
Happily, the treaty between the United States and Japan does 
not in terms propose any such invasion, and cannot, in my judg- 
ment, by any reasonable construction be made to imply any such 
purpose. 

C. W. Fulton. 



